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The Findinge of Fact, Conclusions of Law and Recomnandad
Opder wore issued by Aaarlieg Exaniner Jack Calhoun on July 1R,
1003,

Excapbleiin to Findings of Fack, Conclusdond &f Lew and
Eeotomondod GOedayr wars fllied by Loosl Wo. 2033, Preoto=-511ver
B Eheriff's Officers on higust &, 10X, Oral acqument was
hanrd before the Board on Optobor 18, 15R2.

Alftar ceviewing the reonrd and considaring e helafs ol
oEnl argumsnta;  the Bosrd orders an follows:

o0 IT IE ORODERED, Ehat Excaptlone Filed by Looal Ho.o 2033
f0 the Pindingo of Fact, Conclusicons of Low and Noeochmapnded
dedar ara - Jeepeby daniad,

L. TT TE ODADENED,; Elhat Teamw Ba 3 ofF the Teoomendesd
Ordar, pge 11, bhe @laclfled a8 Fallowsr  "Thab Taoal Ho. 2033,
Butto-Silver Bod Shovldff's OFficars, ecease and denlet From

refusing o recogonize and bargain wich the Shariff of Aubtea-

Silver Pow sinoco ha hao beoone bhe designated ropresonbabiva

of bhe employer by Ehe enploverc!s conduot. ®

I IT IS DABENED, thal thie Board theréfoce adopts,; wich

the olaplfleation nated abovae, Elhe Phodinga of Paot, Concluadiond




af Law Akl Recormended Ordar of learing Examiner Jack &alloon
as bhe FPlngl Ocder of this Doopd.

DATED fhiﬂ& day of Osteber, 1903,
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CERFIFICATE 0F MAILING
The undérsignad does certify’ that a Lrue and corroct capy
oF thin document was malled to the following on this _ﬂ.jﬂ\-
of botoker, lod2:

Hourlioa F. llennesscy
Attorney at Law

P00 Box. H

Bugte, MT  S470GL

Doeald C. moblnooo

PODRE,  ROTH,; RORISCIHON -F BORTHSON, T,
1341 Harrcisocn Avenoo
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STATE OF MOWTEHA
BEFONE THE BORED OF PERSONHEL APPEALS
IN THE MATITER OF UNFATR LARODH PEACTICES NO§. 45-01 & 1-83:

BUTTE=STIVER BOW, a mimnicipal b

gaverninent of  Hontana, b

FINDINGS OF FADT

CONCLIFRTORG OF Ly
ARND

EECOMMENDED QORDER

Complalnant in Ho. 45-81,
Duefendent in Mo 1-02,

— T

LOCAL HO. 2033, BUTTE-SILVER
BOW SHERIYF'S OFFICERS,

Defandant in Ho. d5=81,
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Compldinant in Ho. 1-81, )
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butte-Silver Bow (bereinafter the Employer) filed ULP
Ha. 35-01 on Decembaer 26, 1981 charging Local Ho. 2033
(hereinalfter the Union) with tefusing to bargiin collectivelsy
in good faith in violation of 30-31=402({2) MCK. In dta
angWer the Union denied any wiolatisn, Op Januery 12, 1987
the Union filed ULP Mo, 1-82 charging the Enployer with
refusing té bargain collestively in good faith in vielation
GF 39-31=401{5) MCA. The enployer denled the charge. Dndoer
anthority of 39=31-406 MCA wnd in sccordance with 24,26.215
and $4.26.602 et peg. a hearing was conducced 1o Bucca on
April 13, 1982, The Enployer was represented by Mr, Donald
C. kobinson and the Union was representod By Mr. Maucice F.
[entecey -

This [irat question raiosed by these chiacges is whetlher
the Union was under a duty to bargain with the person put-
porting Lo I'epregant the Empiloyer on certain contract
prapasials submitted by the epployer, The second guestion
raiged o whether the Employer walwied Lte tight to make
proposals for tegotiabtions. The third issue ls whether the

Employer's propogal to change the recognition clause of tho
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COntract wWae o viclation of 1ts duiy to bacgpin in good
faikh,

After revieving the evidence on the record, including
the. sworn testinony of Wilnesses, the briefs and proposed
findings of facl of the partied. | make the following:

FINDINGS OF FALT

1. At all timas pettinent hecein the Union and the

Enployer were signatory to @ collecblve bargaining agreensnt
covering the teme of wages, houra, and working conditions
&F cartain law enforgensnt offiders dn Silver Bow County.
Z. Puring previous collective bargaining pegotiations
hetwoan Lhe parties the Chief Executive of Putte-5ilver Bow
hac actod as the representative and chief spokesman for the
Employer.

3; Sopetimé prior to Cotober: 23, 1981 menbérs of the
Enployar's negotiating team, including the Chief Exocutive,
the Sherifl and their sttoroey whoe had been cetainod by Che
Sheriff to acsist in laboer pegotiations, prepaired a dunber
of cenbract proposald te be submitted to the Unfon For
negotiatien, The Chief Execotive deklgnabed the Sheriff as
the person to send potlce to the Unden that the Employer
desitod to Gpen the canteaot.

d..  Gm October 21, 14381 the Sherldfl wrote a letier to
Lhe Union president advising him that the BEmplover wished to
open the contract to pnegotiate ned terms and copditions, the
written apocifice of which would be submitted to the Union
when pegotiaticnm Legan.

5. The callective bargaluing agresmsnt provided that
alther party could open Lt by giving sixty days written
notlee Lo Lhe other prior to Deacember 31, 1941,

£, (n Ooktober 268, 3981 the Dnfon predldsnt wiols a

latter to the Chldaf Executive atpting it desired to opan the




conlract for the purpose of negatiating wages and insurance.

7. There has besn no clear, undisputable practice by
3 the parties of [initing negotiations to those subjects
4 ratred prioc to the baginnlvg of formnl negotiating sessions.
i On occasion they have expanded the asubjects during negotia-
W Eiang.,
] E. Before negotiationy were to have begun the Uniocn
5 and the Eheriff negotisted certain work tiles and polices
’ purduant to the provielons of the collective bargsining
i afresment,
il 3. an Dmcenber 24, 1981 the parties met to negotlate
iz # new collective bargaining agreemant st which time the
=8 Eoplaoyat submitted to the Unfon written proposals ob e
s mumber aof 1teme it vanted to negotiate fncloding a proposal
1h Lo exclude certaln positions fron tho Bargaining unit.
A Lo. hfter receiving the Enplayer's proposaly oh
R Decembar 25rd the ODulon refused to negotiate on any of then
24 and insisted It would oply negotiate wages and insurance.
M 11. The Undon's objection on Necember 23rd to the
T hployer's propasils wes oot specifically to the different
i recognltlon dlause language, whish would have changed che
L campedition of the bargeining unit, bLut rather Lo any pra-
A pogals gubmitted by the Enployer on matters other than wWageu
= and insurance.
- 12, Theé Union alss objectad o the Sheciff represen=
L ting the saployer for puarposes of negotiations.
27 13, The Enployer d¢id pnot insist that any of the proposals
ui coftained in lts sobmission to the Unlon was a condition to
oo cebtlement &f a new agresment.
2 14, Thie Cauncll of Coomicgioners; the govarning body
i of the Employer, has never Cornelly designated the Chict
o Execulive or onyone alas aid lte repressntetive in collective

s e
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bargaining.

15. The Unloin hes never guestionsd the status af Ele
Chiel Exeoubive in representing the Enployer during nagobia-
Liang,

1b.  The Charter of the govermment af Butte-Silver Row
Provides, in pertineat part:

That the sheriff shall have the powers thevein glven to

the mayer in a payer-council form of municipal governmeat,

17,  Ihe Sherifl is an elected offlelul of Butta=91{lver
HBow and i the gerson primarily respongible for the administra=
tlan of the contract for the Employer.

All proposed findings of fact which are inconGistent
with the above findings are hersby rejected on Ehe grounds
that they are not supported by bhe evidence on the record asg
i Whiole.

DISCUSEION

The facts vupported by the svidence on the recdocd
compel the conclusion that the Emplovers! propozal af the
caiposltion of the bargaining unit was hob the rescon the
Unian refised to negotiate. The Employar did net insist to
Lopasase o bargaining over a parmissible or non-mandatory
cubject. The genaral principle laid down by the U. 5. Suprese

Court in HLEW v. Wooster Divieion of the Eorg-Worner Sotp,,

156 US 343, 02 LREM. 2034 {1958), is that neither party may
condition bargalning on mandatory subjeckn upon agreenent on
4 noh-napdatory” term.  However, either party may propase
permiceive aubjects for bargaining. There is no dispute
that the Esployer's proposal ta change the recognition
clalde was a permissive subject of bargaining and one on

whidch the Union could have refused to negotiate. This Board

oo held 1y Internstional Associatlon of Firefighters Loocal-
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Mo, 48 ve. City of Helena, ULF 19-%&. The fnilon, hovewver,

did hot decling Lo negotists ower that particulnr subjedt,
it refused Lo negotiate over any of the Liens offered iy k=
Enployer and lnsisted on negotiating anly o Wases and
insurance, contending the Employer iintimely submitted ite
proposile.  lmpacce did nob ccour becatise the Enplover
indleted on hargaining over the recognition clauee, it
acesirred becavss the Union belisved none of thoe subijecls
pfferad by the Employer was negotiable st that time and it
therefore, rafused to negotiate anything except it own
cibjecle. There Le oo evidence on the cecord to support the
Union's allegation thal the Enployer 11legel by damanded to
negotiste matbers "set oot in State faw.

Thoee seclions of the atatute which sre relevant te the
queation of whoather the Union Wad i duty to negotiate with

the dnariff are:

39-31-103.  "Public employer' meaneg the State of Hontana
or any political subdivision therof, including but not
iimitd Eo oany town, city, county, district sclool

board, board of regents; public and gquasi-public corpora-
tion, houalng suthority or other suthority establiphed
by lau, and any repressntative or agent designatsd by
the public amployer to act in lte intecest in dealing
with public smployees.

30-11-10L.  The chief executive officar of the stata,
the governing body of & political cubdiwdiaien, Lhe
capmivsloner of higher education, whether elecked or
appointed, or bthe designated authorized representative
shall represent the public amplover in collactive
bacgaining with ‘an sxclucive ropresentative.

29=31-305(1). The gublic enplayer and the axclusive
representative, Chrough appropriate officials aor their
repredantatives, shall have the suthority and the duty
o 'bargain col beetivaly . . .

39=30=402, It is an wnfale labor practice for a labor
organization or ite agents to: (1) reatrein or cosrce
itR eoployees in the ekercise of the Cighte guaranbesd
in 19-21=-201 or & public employer in the selection of
hic representative for tha pirpoce of collective bar-
galning or the pdjuetnent of grievances.

The charge filed by the Epployer wacs a refusal by tha
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Unicn to bargain under 39=31-302({2) HCA, on the subjecta
pressnted by the Employer at thelr Firet negotisting session
on [ecember Zird. The Unfon admitted it refised to bargain
on thage sibjects. bBut It assected that its pefusal was
Justified hecause: (1) the Sherlff was nobt the derionatad
Tapresentative of the Employer; and {7) the subiectn wera
untinely raivsed baged on the parties' past practices in
recpening the cootract.

The Board of Personnel Appeals in construing tha MonTana
Act, hak been quided in the past by decisions of the National
Lator Relations Board and the federal courts interpreting

Lhe Kational Labor Belations hot, State Depsrtoent of

Highwiys we. Public Bsplovess Craft Cooncil, 520 P.2d vas

(1974}, The leading cage, in the private sestor, on the
designation of bargaining ropresentatives io ceneral

Blectric Co. wa. HLADL, 412 F.2d 513, 71 LHEM 2418 (1959},

Thare the court, by way of sunpary, Rtated that there is 3
gencral rule favoring freedon i Lie decignation of bar-
gaining representatives, that the limitetions ace narrow and
infrequent, and thal one seeking to refuse Lo bargain because
of ah objecticn to the other perty's bargaining epokesmen
"olearly undertakes a conalderable burden, charactarized in
an mnelogoua-aituation in NLAB we. David Dutirick co, 3Jas
F.2d 505, 507, &% LIEEM 2044 (1ot Cir. 1968}, a# the showing
at a 'clear and present' danger Lo the collective bargaindig
proceso. " Tho quasticn befors the gourt @as whelthsr a
union's inclusion of menbers of other uniona on lts bDar-
Jalfing Coamittes justifled Lhe smployer's refusal to bargaln,
In concluding that it did pot the court noted:

Section 7 nf the Natlonal Labor Helations het, 29 U,B.C

157 gquaranitesy cackbain righta to enployess includling

the Fight . o . "to bargain collectively through represent-
atives of thair own choging." Thio right af emplovecs
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and the corresponding right of emplovers, see section
B{Ei(1)(B) of Ehe Acl, 29 U.5.0, 1SE(LI{L1V(BY, to
chocae whonever they wish to cepresent them in Fornal
labor negotiations le Fundame=ntal fo Ehe HLatutory
acleme. In genetal; either side can choose as it Basd
Lit and nelther can control the other's selection, a
propodltion confivmed in a nunker of opinions, come of
faitly recent vintage . . . Thare have heen excoptions
Lo the general rule that either side can chooas it
bargaining Itfrﬂﬂﬁnnull?tu frealy, but they have been
vare and confined to situations e Infected with 1171-
Will, ‘waually persanal, oy conflict of intorest aa o
makne good faith bargaining impractical, [Citations
pnltted. )}

It wppears that under Cenepal Eleclric, supra; to

avald bargaining with the other side's Tepresentative, a
Parby muot show Lhat there 148 a daisjer the collactlve
bargalning process 18 likely to'be impaired or that good
faith bargaining vill be rendered impractical because of
L11-will ar cenflict of interest. In ceviewing the Facts of
the present case T find none of those slements present. 1n
fact, the Union was ready and willing to negotiate over its
proposele on Dddember 23rd, i€ rafueed to pegotiata the
Emplever's cubpiaslen, but only becaose they bed not been
tipaly effered by the desigunated representative, Ope-could
bardly conclude there was a danger to the process iteelf
under such clroumslances. The demsanor of the witnesses
progeribes any serfons contention that there exliats i11-
will, perscnal or otherWiae, belueen the parties. They both
gppeared ta heoable, sophisticated negetistors who bore no
ill=will toward each other. With respect ts o possibile
conflict of Intérest on the part of the Sheciff, oo soch
illegation was made npor is there anything an the record to
indicate that possibiliny.

It spupe cldar that undar the Federal fSct and federal
coMet precedent the Unlon's cefusal to bargain with the
Sherliff or to recognize hin as a cepresentative of the

Enployar who could praperly submit proposals for bacgaining
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wonild mmount to & refugal Lo bargein in good Talth.

This Board, in Teamelers Local No. 2 wve, Board of

County Commissioners, Sllver Bow County, Mantana, WLE 4=76,

ruled 1t ah unfair labor practice Feor an esployer to refuse
bo' negotdate with a Teameler Unlen efficial aven though the
officlal's condoct toward ope of Lhe Coomissioners Was
tnsulting and made it impossible, 10 the Copnissicnsr's
nind, for negotiations Lo proceed. The decieion went oo ko
Gtats Lhat to pllow the refusal Lo negobtiste with o particu—
lar representative would e tantawoint to allowing the
employer ta have a voice in choosing e enployesas! pegolia-
Clng commitbee.  Although ULE 4-76 invelved an airglover's
refuaal Lo neqgotiste with on enploves cepresentative, this
rationale is agund and should apply eqgqually to Lhe facts of
the instant cane, The only factor which might be viewed ao
dlfferentiating here Le the lapguage in 39=31=300 HCA atating
"+ 4 + Lhe designated authorlged representative shall reprasent
bhe pebliec employer . . - In my wiaw that section doso not
limit the publiece: omploferts freedom in declding who iE
galucte ar when it makes the selection. Ner does it require
a8 declaratian by the peblic employer to btha labor erganiza—
Lion concerning its dedignee. when the Ondlon ceceived the
Dotober-2lut letter from the Shetlff, if any seriocun |;I|.1|:=-
tion as to the identity of the enployer's repressntative(s)
exigtead {n the mlods of the Undion officials, thay aheuld
have asked the Chief Exescutive of the Council of Commio-
Eionars Wlether the Sheriff reaprasanted Lhe Enp layer,
Insetaad they chose Lo remein silent until the flrsc meeting
on Decenbar 23rd al which time they refused to talk about
any proposals but thelr own. Ewven then they could have
gcerbainsd the ldentities of the smployer's repressnptotives

ald procedded.  Hodewver, they refused to ackpowledge che

-
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Eheriff as a representative of the enployer until Chat sane
date contending, thercfors, that the contrect had not Feen
properly (d4.e., as in the past) reopened by the enpployer. |
believe the Union was under s duty to dinquirve of the Employer,
if 1€ guesltioned the wtatus of the Bharlff on October 21zt
as-a representative of the Enplover. Failing to do 8o
Ghodld not serve to limit his function 48 an Employer repra-
pentabive until December 23rd, 1t i worthwhile to-note
that thers las never been a forpal designation by the
Enployer of 1ts repreasntative, and yet, negobiations have
proceedad over the yeara withoul protest or inguiry by Lhe
Mnioo.

The general Tule in the private sector le to gqive full
frecdom in Che designation of bargaining representativen,

General Biactric, supra. And; ae stabed by Corman in Laboy

Law, Unionization and Collective Bargaimiig, Wesl Publishing

Co.. (%L, Paul, Minn. 1976) &t Chapter 20, page 405, "1k

must be noted that the enployer's [reedon ko bargain thrvougl

a representative of its own choosing lies besn menmorislimed

in section E{B)(1)({U} of the Labor Act, which makes it an
Unfsic labor practice for e labor ecganization To cestrain

Or Eearcs v o ..an enployar in Che selsction of WA repregsnb-
ative for the purposes of collective bacgeining or the
adjustoent of grievances." The Montann egulvalant of section
BLICL)(B]) io 3F=31-402 MCA,

Having concluded that the Unlon was under a dubty to
bargain with the Sheriff, as a representatlve of the Enplover,
from the tine it recelved the letter from him dated Ucbober
21, 1981, and that the Union dld not bargain on the subjects
pragened by hio, it folbows that The Unfon did not Fulfill
its ol igation underc JHIHJl-d.ﬂEni.J:l MCR.  The E‘n:.i,l.].-nllru' did makt

walve ito tight to make proposals for negotiatiens, in Cact,




' it properly recpened the contract in accordance with tha

£ provivions. thaveln, The Union was Faced on December 23rd

A With a punber of propogals’ which were propecly brought by

7 the Bmployer's respresentative purseant to the reopenes

" clause of the contract. It waa duty bound Lo negotiate any

B nf those proposals it Believed to ba mandatory under the

T Act.  Te cansot be otated upequivecally that in the past Lhe

7 parties limlted negotiatisne to thoss subjects raleed in the

P Pre-neqatiations correspondence. For that teason 1 cannot

ko conciude that either party was lirited in the ousher or kind

2 o 1&RUes Lhey raiced as negotietions bhegan on Decepher 23rd.

12 | The dilarmpiion to the cplleclive bargaining process

i cautged by the tnlon'e refusal to negotiate all ptatutordly

& mandated subjects lnld on the table by Ehe Employer on

4 December Z3prd and to acknowledge the Sheriff as ohe of Che

L Erployer'c respresentativen for purposes of collective

it bhargaining ceonot ba eeidoned.  In short, | find that the

Lty Bheriff {s a proper represontabive of the Enplayes pursuant

i Lo 39-31-301 MCA; that the Esplover 4id not inaisc to impasse

B oft bargaining owayr khe cecognition clawes; and, that all

& mandalory subjects of bargaining pot on the table by the

- Enployer an December Z3rd were proper.

- CONCLUSTONG OF LAW

a 1. The Sherliff of Butte-Silver Bow 18 the designated

w authorized representative of the Enployer purnuant to 39-31-301

L MCh,

o 2. Hegotiabtlons were properly opened Detween the

an parties, purstant bo the collective bavgaining agresnsnt, by

ot the Sheriff whan ha sent the lebtbter deted Gotober 21, 1981,

=T 3. The Union was chiigated to bargain on all sobjects

i propoasd by fhn Enplayer on Decenber 23, 1981 with pesjpisicl

i Lo wages, hoors fringd BapdFiis and sther conditions of
i -L0-
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enployment as those terme are used In 39-31-345 MoK,

4.  The proposal of the recagnition clause submitted
by the Employer is not a mandalocy subject of bargalning
ider 39-31=305 MCA.

.. The Employer did not fheist to impasse an bargalning
on the recognltion clause in vinlatlon of 19-31-a01{5) MCA,

6. The cefeation of negotiations wie caused by the
Uniem'es refugal to negobiabe in violation of 39-31-402{2) WCA.

RECCHMENDED ORLER

1. That Lecal Ho. 2033, Butte=Silver Bow Sheciff's
Gfficers, cease and dectet from refusing to bargain in good
faith with the Enployer, Butte=5ilver Bow, on ell ctatutorily
mandated subjects proposed by the Enployver on December 23, 1981,

2, That Local Ho. 2033, Butbe=Silver How Slecifffs
Officers, cesse and deslsl From refusing to recognize and
bargain with the designated representotive of the Employog,
Lhe sSharift of Butte-Silver How,

d.  That the wnfair labor practice filed by [oral Ho.
1033, Autte-illver HBow Sherifr's Gfflcers, be dismiooed.

BOTICE

Exacptions to these findings of facc, conclusions of
law and recammended order may be filed within twanty (20)
days of pervice, If no exceptions are filed, the recom-
merded order will becoos- the final order af thise Roard,
hddress excopbions o the doard of Persanmnel AppealE.

Capliol station, #elona, Honbana 59620,

Dated thin /% -4 day ol July, 1982,

BOAKD OF PERSCHWEL APPRALS
.f“"f:?. A
”“a"ﬁﬁ"‘:ﬁ./ : 1‘%@—‘ =3

/!Ieuflnu Exanirmar
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